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IN THE SUPREME COURT OF THE STATE OF UTAH 
SHIRLEY RAY RICHARDS, ] 
DELORES R. MERKLEY, and ] 
GORDON A. RICHARDS, ] 
Plaintiff-Respondents, 
vs. ] 
VERNON RICHARDS, ] 
Defendant-Appellant• 
) Case No. 860536 
1 Priority 
Category No. 13b 
Respondents, in reply to the Petition for Rehearing of 
Appellant, hereby submit this memorandum and brief. 
ARGUMENT 
POINT I 
NO SERVICES dAVE BEEN RENDERED BY APPELLANT TO 
THE ESTATE OR RESPONDENTS FOR WHICH ATTORNEY'S 
FEES MAY BE AWARDED. 
The matter now before this Court is an action in which 
Respondents sought to impose a trust upon the Appellant which 
Appellant denied existed. Appellant was found by the Trial 
Court to hold the assets in his possession as a trustee for 
himself and the other heirs of Bertha and Lloyd Richards (see 
Finding No. 17 of the Trial Court's Findings). Trial Court also 
found that there were other assets of the estate being held by 
other heirs as trustees (see Finding No. 17). Finding No. 18 
then was as follows: "Court finds that the trustees are not 
entitled to attorney's fees, that delay in distribution is 
attributable to disagreements which have a rational foundation." 
The Trial Court held that each trustee had the duty of 
accounting to the other beneficiaries for his or her stewardship, 
"Such accounting should include any earnings on sums received 
and held by a trustee since the death of deceased Bertha Richards 
and Lloyd Richards." (Finding No* 17). No accountings have 
ever been made by Appellant. 
Appellant has never proceeded with the probate of the estate 
of either Bertha or Lloyd Richards nor attempted to comply with 
the probate statutes of the State of Utah. 
POINT II 
UPON PROPER ACCOUNTING, ALL EXPENSES AND OTHER 
FEES MAY BE ALLOWED. 
Section 75-3-703, U.C.A. provides as follows in part: 
The personal representative shall pay taxes on and take 
all steps reasonably necessary for the management, 
protection and preservation of the estate in his 
possession. 
It appears from assertions, page 2-3 of Appellant's petition, 
that he did not perform the duty of paying taxes and taking steps 
reasonably necessary for the management, protection and preservation 
of the estate, although he had possession of the estate. 
Bertha V. Richards died July 21, 1983. Lloyd Richards died 
September 26, 1983. This action was filed on June 14, 1985. 
No wills were offered for probate, no attempt was made by Appellant 
to perform the duties of a fiduciary, and to the date of the 
brief and Petition for Rehearing, Appellant has made no attempt 
to perform any of the fiduciary duties. 
Section 75-3-711/ u.C.A. provides for breach of fiduciary 
duty and reads as follows: 
If the exercise of power concerning the estate is 
improper, the personal representative is liable to 
interested persons for damages or loss resulting 
from breach of his fiduciary duty to the same extent 
as a trustee of an express trust. 
The Conclusions of Law, No. 5, trial court concluded that 
no attorney's fees would be granted to any of the parties. The 
court then concluded as follows: 
Trustees may charge against the trust all reasonable 
expense incurred by them, including funeral and 
burial expense actually paid. Court should further 
determine that no charge by any trustee for attorney's 
fees should be made against the trust and that each 
person who has assets in his or her possession as a 
trustee should be required to pay and discharge from 
their own fund any attorney's fees incurred by them 
during the time that they have acted as trustee. 
In the Judgment, Paragraph 7, the Court ordered: 
Each of the prties to this action should be required 
to pay their own attorney's fees. Parties holding in 
trust certain properties as determined by this judgment 
are entitled to be paid a reasonable expense of the 
handling of the trust assets including, but not limited 
to, all funeral expense actually paid by said party for 
the funeral and burial of the deceased Bertha Richards 
and Lloyd Richards. No trustee shall be entitled to 
charge the trust estate for any attorney's fees incurred 
by said party in the handling of the trust or in the 
prosecution or defense of this action. 
To the present moment, November 11, 1987, Appellant has 
made no accounting has made no request for a specific attorney's 
fee. 
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Section 75-3-718, U.C.A. as amended in 1987, now provides: 
11
 (i) A personal representative and an attorney are entitled to 
reasonable compensation for their services»" The reasonable 
compensation is only paid at the conclusion of the trust or 
probate. 
POINT III 
APPELLANT HAS TO PRESENT DATE NEVER ACKNOWLEDGED 
HE WAS A TRUSTEE OR PERSONAL REPRESENTATIVE. 
At the close of the trial in this matter, Appellant denied 
that he was a trustee of the assets in the estate of Lloyd Richards, 
but claimed that those assets, because of joint tenancy, belonged 
to him. He specifically made claim to the certificates marked 
Exhibits 15, 16 and 17 (R. 505-6-7). 
In the Brief on Appeal in this matter, Appellant, under 
Point III, claimed that the proceeds from the Williams contract 
which purchased the money market certificates was not an asset of 
Lloyd Richards1 estate (Point III, page 15). In Point IV, Appellant 
argued before this Court that the First Security Bank account 
and the Zions First National Bank account were not assets of the 
estate of Lloyd Richards. He claims that as a result of joint 
tenancy, these assets became his assets upon the death of Lloyd 
Richards (Point IV, page 17). 
Appellant's position is that he should be allowed attorney's 
fees for defending his position in the Trial Court and in this 
Court. He is attempting to charge the other beneficiaries of the 
trust imposed by the Trial Court decision with his attorney's fees 
and other expenses incurred while denying that a trust existed 
and that they had any interest in the trust assets. 
Appellant has lost at the trial level on all of his positions. 
Respondents respectfully submit he should not be allowed any fees. 
Such fees were incurred in an attempt to defeat the claims that 
the other heirs of Bertha and Lloyd Richards had to assets which 
Appellant possessed. 
CONCLUSION 
It is respectfully submitted that no action taken to this 
point has been of any benefit to the estate of Lloyd or Bertha 
Richards. The Trial Court's denial of attorney's fees is proper. 
If and when services are rendered in the liquidation of the trust 
assets or in the handling of the estate of Lloyd or Bertha Richards 
to carry out the Trial Court's decision which benefits the estate/ 
compensation can then be determined and paid out of the trust 
assets. An accounting is required for such a determination and 
allowance. 
RESPECTFULLY SUBMITTED this/ 'd, dyy^jday of November, 1987. 
DWIGHT L. KI^ fG & ASSOCIATES, P.C. 
y 
DWIGHT L. M N G 
Attorney for Plaintiffs-Respondefats 
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